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US. Customs Service 


Treasury Decisions 


(T.D. 77--264) 
Reimbursable Services—Excess Cost of Preclearance Operations 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., October 31, 1977. 


Notice is hereby given that pursuant to section 24.18(d), Customs 
Regulations (19 CFR 24.18(d)), the biweekly reimbursable excess costs 
for each preclearance installation are determined to be as set forth 
below and will be effective with the pay period beginning November 20, 
1977. 


Biweekly 

Installation excess cost 

Montreal, Canada $13, 065. 00 
Toronto, Canada 24, 189. 00 
Kindley Field, Bermuda 3, 944. 00 
Nassau, Bahama Islands 14, 038. 00 
Vancouver, Canada 8, 239. 00 
Winnipeg, Canada 1, 409. 00 


(FIS-9-05) 


Nancy C. GARRETT, 
Acting Assistant Commissioner, 
Administration. 


{Published in the FepERAL ReEGister November 7, 1977 (42 FR 58001)] 
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Customs Decisions 


(C.D. 4717) 
L. B. Watson Co., a/c Murpuy Retr, Inc. v. Untrep StatsEs 


Toys—Inflatable vinyl reindeer and Santa Claus figures 


Certain inflatable vinyl reindeer and Santa Claus figures assessed 
with duty at the rate of 35 percent ad valorem under item 737.40 
of the Tariff Schedules of the United States as other toy figures 
of animate objects held properly assessable at 17 percent ad valo- 
rem under item 772.97 as other Christmas ornaments. 
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ABSENCE OF SAMPLE 


While a sample of the imported articles was not offered in evi- 
dence, there was credible testimony in lieu thereof not only sufficient 
to inform the court about the nature and essential characteristics 
of the imported figures, but to establish that such figures were 
similar in all material respects to the figures involved in Davis 
Products, Inc., Frank M. Chichester v. United States, 59 Cust. 
Ct. 226. C.D. 3127 (1967) in which case the imported figures 
were found to be articles of Christmas display decorations and 
not toys. 


Cuier Uste—EviIpENcE 


The uncontradicted testimony of a single, competent and cred- 
ible witness may be sufficient to discharge the burden of proof on 
a chief use issue. 


Court No. 67/9660-87472 
Port of Los Angeles 
[Judgment for plaintiff.] 
(Decided October 18, 1977) 


Stein, Shostak, Shostak & O’ Hara, Inc. (S. Richard Shostak of counsel) for the 
plaintiff. 

Barbara Allen Babcock, Assistant Attorney General (Saul Davis, trial attorney), 
for the defendent. 


Matetz, Judge: This case involves the dutiable status of inflat- 
able vinyl reindeer articles described on the invoices as VNC 200 
(Randy Reindeer) and of inflatable vinyl Santa Claus figures de- 
scribed on the invoices as VNC 301 (Standing Santa 24’’). The articles 
which were imported from Japan and entered in September 1965 at 
the port of Los Angeles-Long Beach for the account of Murphy Reir, 
Inc. of Tower Lake, Illinois were classified by the district director of 
customs under item 737.40 of the Tariff Schedules of the United 
States (TSUS) as other toy figures of animate objects (except dolls), 
not having a spring mechanism, not stuffed, and not wholly or almost 
wholly of metal, and assessed with duty at the rate of 35 percent 
ad valorem. 

Plaintiff claims that the importations are properly classifiable under 
item 772.97, TSUS, as other Christmas ornaments of rubber or 
plastics and thus dutiable at the rate of 17 percent ad valorem. 
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The pertinent provisions of TSUS are as follows: 
Classified under: 


Schedule 7, Part 5, Subpart E: 


Toy figures of animate objects (except 
dolls) : 
Not having a spring mechanism: 
* * * * * * * 


Not stuffed: 


737.35 Wholly or almost wholly 
of metal * * * 
737.40 NS Sauce dew ekwan 35% ad val. 


Claimed under: 
Schedule 7, Part 12, Subpart C: 


Nativity scenes; Christmas ornaments; 
crucifixes; miniature altars, shrines, 
and holy-water fonts; religious figurines 
and statuettes; other religious articles; 
all the foregoing (not including any 
article provided for in part 6A of this 
schedule) of rubber or plastics: 
772.95 Christmas tree ornaments__-------- "3s 
772.97 NT wt acai eect nella Acacias abn ante Se teecinis aie 17% ad val. 


The present record consists of the testimony in April 1976 of 
Sidney L. Friedlander, together with the records of Davis Products, 
Inc., Frank M. Chichester v. United States, 59 Cust. Ct. 226, C.D. 
3127 (1967) and New York Merchandise Co., Inc. v. United States, 
66 Cust. Ct. 69, C.D. 4169 (1971) which were incorporated by orders 
of the court dated April 15, 1976. 

In support of its claim, plaintiff contends that the merchandise 
here in issue is similar in all material respects to the merchandise in 
issue in the incorporated Davis Products case. In that case, certain 
inflatable vinyl reindeer and Santa Claus figures were classified by the 
government under paragraph 1513 of the Tariff Act of 1930, as modi- 
fied, as other toys not specially provided for, and assessed with duty 
at the rate of 35 percent. The court held, however, that as claimed by 
plaintiffs, the importations were primarily marketed, sold and used 
as articles of Christmas display decorations and not as toys, and 
were therefore properly classifiable by similitude to manufactures of 
rubber under paragraph 1537(b) of the 1930 Tariff Act, as modified, 
and thus dutiable at the rate of 12% percent.! 


1 The Tariff Act of 1930—unlike the TS US—did not have specific provisions for Christmas ornaments. 
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Against this background, the major issue here is whether or not the 
imported articles involved in the present case are similar in all material 
respects to the inflatable vinyl reindeer and Santa Claus figures in- 
volved in the Davis Products case. As to this, it is to be noted that no 
sample of any of the importations here in question has been offered 
by plaintiff to support its claim. And in this connection, while it is 
not necessary for a plaintiff to offer a sample of the imported mer- 
chandise, it must, however, present adequate evidence to establish 
the nature and essential characteristics of the importation. New York 
Merchandise Co., Inc. v. United States, supra, 66 Cust. Ct. 69; W. T. 
Grant Co. v. United States, 74 Cust. Ct. 3, C.D. 4579 (1975).? 

With these considerations in mind, plaintiff insists that the testi- 
mony of Mr. Friedlander—who was the sole witness in the present 
case—not only informs the court about the nature and essential 
characteristics of the imported vinyl reindeer and Santa Claus figures, 
it establishes that such figures are similar in all material respects to 
the vinyl reindeer and Santa Claus figures that were involved in 
Davis Products. 

It is in this setting that we now consider the testimony of Mr. 
Friedlander who, as in the present case, was the sole witness in the 
incorporated Davis Products case.* In the present case, Mr. Friedlander 
testified to the following effect: In the latter part of 1964, he left his 
position as executive vice president of Davis Products, and after ¢ 
two-month hiatus became vice president in charge of the purchase 
and sale of inflatable articles for Murphy Reir which was engaged in 
the premium business, i.e., selling merchandise to companies that in 
turn either gave the merchandise away iree or sold it at low prices 
to their customers. All the imported figures were sold by Murphy 
Reir to the Murphy Oil Company of Chattanooga, Tennessee. 

Mr. Friedlander testified that for a period of two to three years 
prior to the present importations in 1965, vinyl inflatables were sold 
to the Murphy Oil Company by Davis Products, Inc., and that 
Murphy Reir took over the account after Davis Products went out of 





2 Plaintiff on two prior occasions moved for summary judgment in the present case on the basis that affi- 
davits of Mr. Friedlander established the necessary similarity. Both motions were denied, however, on the 
ground that the affidavits failed to inform the court about the nature and essential characteristics of the 
imported merchandise. L. B. Watson Co., a/e Murphy Reir, Inc. v. United States, 74 Cust. Ct. 193, C.R.D. 
75-2 (1975); L. B. Watson Co., a/e Murphy Reir, Inc. v. United States, 75 Cust. Ct. 185, C.R.D. 75-5 (1975). 

3 Mr. Friedlander was also one of four witnesses who testified in the incorporated New York Merchandise 
Co. case, supra, 66 Cust. Ct. 69. In that case certain vinyl figures were likewise claimed to be similar in all 
material respects to the vinyl figures involved in Davis Products. The court overruled the importer’s claim 
that the figures were properly classifiable under item 772.97 as other Christmas ornaments and not as toys, 
on the ground that the importer neither offered a sample of the imported articles in evidence nor presented 
adequate testimony in lieu thereof which would inform the court about characteristics of the article which 
were important in determining whether or not they were toys. In the absence of such evidence, the court 
remained uninformed about crucial factors in the case. 
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business. As vice president of Murphy Reir, Friedlander stated that 
he went to the Asahi Chemical Company in Japan and arranged for 
Asahi to supply Murphy Reir with the same inflatable vinyl reindeer 
and Santa Claus figures it had previously manufactured for Davis 
Products. Asahi was told by Friedlander to produce the figures 
exactly the same way it had produced them for Davis Products. 

Mr. Friedlander stated that the Murphy Reir VNC 301 was a 
24-inch “Standing Santa” inflatable figure which was the same in all 
material respects as the Davis Products N902 (15-inch Santa Claus 
figure) and the Davis Products N910 (26-inch Santa Claus figure), 
except for size. The witness further stated that the imported Murphy 
Reir VNC 200 (“Randy Reindeer”) was the same in all material 
respects as the Davis Products N904 (“Randy Reindeer’), except 
for color.’ 

Mr. Friedlander went on to state that the imported merchandise 
was identical to the merchandise in the Davis Products case in the 
following respects: (1) It was made from the same type of 10-gauge 
heavy-duty vinyl material with special low-temperature formulation, 
purchased from the same source, Mitsubishi Monsanto; (2) the same 
heat-sealing dies and silk screens were used in its production; (3) it 
had identical fastening tabs; and (4) as in the case of the Davis 
Products importations, it did not have whistles or other noisemakers. 
Continuing, Mr. Friedlander testified that the use of the present 
importations was the same as the use of the importations imported 
in the Davis Products case; that such use did not change from 1961 
to 1965; and that the importations were designed for specific use as 
Christman decorations as evidenced by the heavy low-temperature 
vinyl utilized, the realistic rather than cartoon features employed 
in their design and the presence of fastening tabs so they could be 
secured as a display. 

Defendant maintains, however, that Friedlander’s testimony on 
cross-examination damaged his entire credibility. To support this 
contention, defendant notes that on cross-examination Mr. Fried- 
lander could not (i) recall the Murphy Reir VNC 300, 201, 302, 400, 
401, 402 and 100 series; ® (ii) recall the VNC number for the Murphy 
Reir 36-inch inflatable reindeer; (iii) recall what the Davis Products 
N908, N914, N915 or N916 were; (iv) recall if the N916 was a differ- 


4 With regard to the size of these inflatables, Mr. Friedlander indicated that the VNC 301 was about 15 
or 16 inches tall when inflated while it was 23 or 24 inches tall deflated. According to his testimony, when a 
figure is inflated its overall volume increases, thus diminishing its length. 

5 Thus, the witness Friedlander recalled that the VNC 200 was sold in white, brown and metallic brown, 
while the record in the Davis Products case shows that the N904 was sold only in white and brown. 

¢ There is nothing in the record of the present case—catalogue or otherwise—to indicate what, if any, 
items these VNC numbers respresented. 
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ent animal character; (v) nor recall whether the N908, N915 or N916 
were in the Davis Products Christmas line despite the fact that in 
the record in the incorporated Davis Products case, Friedlander indi- 
cated when he testified in 1965 that the N915 and N916 were reindeer. 
As an additional factor assertedly undermining Friedlander’s 
testimony, defendant further observes that at the trial of the present 
action Friedlander testified that his company (Murphy Reir) used 
10-mm gauge vinyl for the imported figures and never used 8 to 
8-mm gauge plastics in the manufacture of its products. Defendant 
adds that in the incorporated New York Merchandise Co. case Fried- 
lander testified in May 1969 that the general industry specifications 
for inflatable Christmas articles were 8 to 8%-mm gauge regardless of 
size. (It should be noted Friedlander also testified in that case that in 
some of the very large inflatables Davis Products imported, which 
were specially designed for rugged outdoor use, it used heavier gauge 
material.) Continuing, defendant quotes a portion of Friedlander’s 
testimony in the incorporated New York Merchandise Co. case to the 
effect that the smaller size figures imported by Davis Products were 
8 to 8%-mm gauge. From all this, defendant draws the apparent 
conclusion that there is an inconsistency between Mr. Friedlander’s 
testimony that while it was an industry-wide practice to use 8 to 
¥-mim gauge, the Murphy Reir imports were 10-mm gauge. The fact 
is, however, that Mr. Friedlander’s testimony in the incorporated 
cases made it clear that it was commonplace for 10-mm gauge vinyl 
to be used for rugged outdoor use. Indeed, as this court stated in the 
New York Merchandise Co. case, supra, 66 Cust. Ct. at 72: “In the 
Dawis [Products] case, Friedlander testified that the imported vinyl 
Santa Claus figures there involved were introduced in the market to 
replace Christmas decorations composed of cardboard, wood, Masonite 
and other hardboard products; that the purpose of manufacturing the 
imported figures was to achieve a display article for outdoor as well as 
indoor use; that to this end, the vinyl used in the figures was 10 gauge— 
which, he said, was a heavier gauge than the 8 gauge usually found in 
the company’s normal toy items * * *.” (Emphasis added.) 
Defendant further notes that Friedlander testified in the present 
case that all color variations of the same article had the same “VNC” 
number for Murphy Reir products and the same ‘“N” number for 
Davis Products. In contrast to this testimony, defendant observes 
that when Mr. Friedlander testified in 1965 in the Davis Products 
case he stated that the Davis Products N916 reindeer was identical 
to the N915, except that the N916 was in assorted white and brown 
colors and the N915 was in gold and that the only reason the N915 
and N916 reindeer were given different item numbers was because 
they came in different colors. 
248-425-772 
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Beyond that, defendant refers to Friedlander’s concession on cross- 
examination at the present trial in 1976 that he did not remember the 
Davis Products line as clearly as he did in 1965. It should also be 
pointed out though that on additional cross-examination Friedlander 
testified that he did, however, recollect the use of the Davis Products 
and Murphy Reir importations since “things of the nature of how 
products are used are things one retains in their memory for a long, 
long time.” (R. 52) 

Notwithstanding defendant’s challenge, the court finds that Mr. 
Friedlander was a credible witness and that his testimony in the 
present case establishes that the imported articles involved here are 
similar in all material respects to the inflatable vinyl reindeer and 
Santa Claus figures involved in the Davis Products case. What is more, 
Mr. Friedlander’s testimony is, in the court’s view, adequate to 
establish the nature and essential characteristics of the importations. 

It is quite true that Mr. Friedlander was not able to recall style 
numbers and other details concerning items not in controversy. 
But in view of a lapse of some eleven years since Friedlander sold the 
merchandise, it is natural that his memory regarding such details 
was not perfect. And it is equally natural that his memory with regard 
to the imported reindeer and Santas would be more accurate for the 
reason that he had focused in on these specific items when he testified 
about them in 1965 in the Davis Products case. 

In short, the record establishes a credible state of facts wherein the 
Murphy Reir company found a need to supply the Murphy Oil Com- 
pany with the same Christmas reindeer and Santa Claus figures 
Murphy Oil had previously obtained from Davis Products. It was in 
these circumstances that Murphy Reir employed Friedlander, who 
was formerly the vice president of Davis Products in charge of inflat- 
able goods, to handle the Murphy Oil requirements for the same 
Christmas inflatable figures the latter had previously purchased from 
Davis Products. In accordance with his new responsibilities, the court 
finds credible Mr. Friedlander’s testimony that he thereupon went to 
Asahi—the manufacturer in Japan which had produced the inflatable 
figures for Davis Products—and ordered for Murphy Reir the same 
inflatable figures made from the same heat-sealing dies and the same 
silk screens and which had the same fastening tabs as the Davis 
Products figures. 


Defendant finally argues that even if plaintiff has proven that the 
imported merchandise was the same as the merchandise involved in 
Davis Products, plaintiff failed to prove that the class or kind of mer- 
chandise to which the imported merchandise belongs was chiefly 
used as Christmas decorations throughout the United States during 
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1965. See TSUS General Interpretative Rule 10(e)(i).’ In this con- 
text—and leaving aside the question of stare decisis—it is instructive 
to recall that Mr. Friedlander—who was the sole witness in the incor- 
porated Davis Products case—testified in that case in 1965 that the 
chief use of the involved class of inflatable figures in representative 
geographical centers of the country was as outdoor Christmas decora- 
tions and not as toys. On the basis of Friedlander’s uncontradicted 
testimony, the court concluded that plaintiff had made a prima facie 
showing that the “individual vinyl Santa and Reindeer figures * * * 
are primarily * * * used as articles of Christmas display and not as 
toys.” 59 Cust. Ct. at 231. In reaching this conclusion, the court com- 
mented (59 Cust. Ct. at 229): 


A toy being an article chiefly used for the amusement of 
children, as defined in paragraph 1513, it was plaintiffs’ burden 
of proof to show, on the basis of an adequate geographical sec- 
tion of the country, another and different prevailing use for the 
imported merchandise. L. Tobert Co., Inc., et al. v. United States, 
41 CCPA 161, C.A.D. 544. To establish such proof, it has been 
recognized that the uncontradicted testimony of a single, com- 
petent, and credible witness may be sufficient. Cation, Neill & 
Co. (Lid.) v. United States, 11 Ct. Cust. Appls. 278, T.D. 39084; 
J. E. Bernard & Company, Inc. v. United States, 27 Cust. Ct. 
291, Abstract 55793. 

In the instant case, testimony for the plaintiffs was given by 
a man [Sidney L. Friedlander] who demonstrated an intimate 
knowledge on every phase of the handling of this merchandise— 
design, production, importation, and sale. We quite agree with 
the statement in defendant’s brief that he is “an imterested 
witness,”’ interested in the sense that he was in a position to 
know, and it was logical for him to know, the characteristics and 
uses of the articles at bar. As such, his testimony is of high 
probative value. * * * 


In the present case, the same Mr. Friedlander (as previously indi- 
cated) testified without contradiction that the use of the present 
importations—which were entered in 1965, the same year he testified 
in the Davis Products case—was the same as the use of the figures 
imported in the Davis Products case; that such use did not change 
from 1961 to 1965; and that the importations were designed for spe- 
cific use as Christmas decorations as evidenced by the heavy low- 
temperature vinyl! utilized, the realistic rather than cartoon features 
employed in their design and the presence of fastening tabs so they 
could be secured as a display. Considering the thrust of this testi- 


7 Even before the enactment of TS US, the test of chief use under the Tarifl Act of 1930 was the same, i.e., 
the chief use of that class or kind of article at the time of importation throughout the United States. See e.g., 
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mony, the above-quoted comments of this court in Davis Products 
are equally applicable here as to chief use and the court must con- 
clude, as it did in Davis Products, that the individual vinyl Santa and 
reindeer figures were chiefly or primarily used as articles of Christmas 
display or decoration and not as toys. 

For the reasons stated, it is held that the imported inflatable rein- 
deer and Santa Claus figures are properly classifiable under item 
772.97 as other Christmas ornaments of rubber or plastics, dutiable 
at the rate of 17 percent ad valorem. Plaintiff’s claim is therefore 
sustained and judgment will be entered accordingly. 
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14 CUSTOMS COURT 


Judgments of the United States Customs Court 
in Appealed Cases 


OctToBER 17, 1977 
AppEAL 76-35.—United States v. E. Besler & Company, a/c Sickles, 
Inc., et al—PrinTtERS AND Parts—ENLARGERS AND CAMERA- 
ENLARGERS AND Parts—PuHoTO-FINISHING EQuIPMENT—ELEC- 
TRICAL ARTICLES AND Parts—CamEeras—TSUS.—C.D. 4661 
reversed June 30, 1977. C.A.D. 1193 


OcToBER 18, 1977 
AppEAL 76-11.—United States v. Canadian Vinyl Industries, Inc.— 
PoYURETHANE SHEET WitH Nyton Bacxinc—Oraer Faprics 
oF TrextTiLtE Marerirats Coated WitH Puastic—FLeExiBLeE 
SHEETS oF Piastic MapDE IN IMITATION OF Patent LEATHER— 
TSUS.—C.D. 4626 affirmed May 12, 1977. C.A.D. 1189. 


OctroBER 20, 1977 
AppEaAL 76-32.—Artmark Chicago, Ltd. v. United States.—Pxastic 
Horse Fiegures—Toy Figures or ANIMATE Osjects—FIc- 


URINES OF PLastics—TSUS.—C.D. 4654 affirmed June 23, 1977. 
C.A.D. 1192. 


Index 


US. Customs Service 


T.D. No. 
Reimbursable excess costs of preclearance operations; pay period begin- 
im INOVERIUCE 20), 800 ta55 Sosa Sk ee ee wot eb 77-264 


Customs Court 
Burden of proof; chief use, C.D. 4717 


Chief use: 

Burden of proof, C.D. 4717 

Evidence, C.D. 4717 
Christmas ornaments, other, C.D. 4717 
Construction; Tariff Schedules of the United States: 


General Headnotes and Rules of Interpretation 10(e) (i), C.D. 4717 
Item: 


737.40, C.D. 4717 
772.97, C.D. 4717 
Schedule 7: 
Part 5, subpart E, C.D. 4717 
Part 12, subpart C, C.D. 4717 


Definition; toy, C.D. 4717 
Evidence; chief use, C.D. 4717 


Judgments in appealed cases (p.14): 
Appeals: 

76-11—Polyurethane sheet with nylon backing; other fabrics of textile 
materials coated with plastic; flexible sheets of plastic made in imita- 
tion of patent leather; TSUS. 

76-32—Plastic horse figures; toy figures of animate objects; figurines of 
plastics; TSUS. 

76-35—Printers and parts; enlargers and camera-enlargers and parts; 


photo-finishing equipment; electrical articles and parts; cameras; 
TSUS. 


Other Christmas ornaments; vinyl reindeer and Santa Claus figures, C.D. 4717 
Sample, absence of, C.D. 4717 


Santa Claus figures, C.D. 4717 
Single witness; testimony, C.D. 4717 





16 INDEX 


Testimony; single witness, C.D. 4717 
Toy figures of animate objects, other, C.D. 4717 


Vinyl] reindeer and Santa Claus figures; other Christmas ornaments, C.D. 4717 


Words and phrases; toy, C.D. 4717 
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